Burglary
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Burglary is one of the eight crimes tracked in the
Federal Burean of Investigations annual crime
index report. It is a Part I serious offense and one
of three property offenses in the index, which also
includes larceny-theft and motor vehicle theft. As
a criminal offense burglary is unique in that it is
considered a completed offense even though by
definition burglary involves the contemplation of
another crime which need not be completed. It
is what Dressler refers to as an inchoate crime in
disguise (Dressler, 2001). Burglary is, in essence,
an attempt to commit some other crime. Without
the added element of the intent to commit some
other crime prior to the unfawful entry, the crime
contemplated and completed would merely be
a criminal trespass. It is the pre-formed intent
to commit some other criminal act within a
dwelling or other structure that creates the crime
of burglary, For this reason burglary is referred
to as a specific-intent offense. As a complete sub-
stantive offense it retains much of its historical
precedent and the recognition of an unprivileged
entry into a dwelling as an aggravating factor
necessitating heightened sanctions rather than
separately addressing the trespass and attempted
crime. Common law defines burglary in terms
of six elements: (1) the breaking (2) and entering
(3) of another’s (4) dwelling (5) at night time
(6) to commit a felony therein. A “breaking”
occurs upon any act causing or facilitating the
entry. This does not require any form of actual
damage but instead contemplates a broader
range of activity, such as opening an unlocked
door or gaining access through false pretense,
which exhibits a non-privileged entry. The “en-
tering” requirement is the actual trespass wpon
the premises. This element has been expanded
in several state statutory definitions from the
common law interpretation, requiring strict tres-
passory entry to inciude unlawfully remaining
in a dwelling or building and the mere attempt
to enter as completing the crime of burglary.
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The common law element, “dwelling”, has been
expanded to include non-dwelling structures
such as commercial buildings. The six essential
elements mentioned above are retained in the
US statewide statutory scheme in one form or
another with variation among the states as to
each element. As part of an overall attempt to
standardize statutory construction of crimes in
the United States, the American Law Institute
(ALI) published the Model Penal Code in 1962.
The Code’s definition of burglary enlarged the
scope of the common law definition. This was
due to the existing case law and state statutes in
place at the time of the Code’s drafting.

The Model Penal Code has defined burglary
as occurring when “a person enters a building
or occupied structure, or separately secured or
occupied portion thereof, with purpose to com-
mit a crime therein, unless the premises are at the
time open to the public or the actor is licensed
or privileged to enter” (American Law Institute,
1980). The Code provides an affirmative defense
to prosecution if the building or structure was
abandoned. The fact of abandonment relieves an
aggravating factor contemplated in the definition
of the crime. If a dwelling is temporarily unoc-
cupied, the nature of the crime does not change,
though in some state burglary statutes the degree
of the crime may be reduced. For instance, an
unlawful entry into a cornmercial building with
the intent to commit larceny therein may be bur-
glary second degree under some state statutes, but
the same type of intent and entry into a dwelling
would be burglary first degree (Maryland Crim-
inal Law §6-202 and §6-203). Occupancy of
the dwelling at the time of entry or entry at
night would be an aggravating factor, increas-
ing the potential penal sanctions in some states
(California Penal Code $§460; Florida Statutes
§810.02(3)(a); North Carolina General Statutes,
§14-51). In other state definitions of the offense,
entry at night provides an additional aggravating
factor (South Carolina Code $16-11-311(a}
Virginia Code $18.2-89). Under some state
sentencing schemes certain burglary offenses are
classified as a violent felony offense mandating
enthanced penal sanctions (New York State Penal
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Law §70.04). This sentencing logic results from
the presence of aggravating factors, such as the
possession of a weapon or the presence of an
accomplice, which increase the threat of danger
to occupants of the dwelling or building entered.

Burglary by definition is the attempt to commit
another crime. Some state statutes differentiate
the degree of burglary based on whether the
underlying crime is a misdemeanor or a felony.
The states that make this differentiation are in
the minority, however, since the Model Penal
Code definition in section 221.I1(1) requires
only “the purpose to commit a crime therein”
(American Law Institute, 1980). The legal reason
for avoiding such a dichotomy of crime classi-
fication is the problem of proof as to whether
or not the additional crime is a felony. Proof of
the pre-formed intent or purpose to commit the
additional crime once entry is gained is largely
circumstantial in most instances. The additional
requirement of proving intent to commit a felony
avoids problematic issues, such as the dollar value
of items intended to be stolen or the degree of
harm intended upon a victim. Regardless of the
additional crime planned or actually committed,
section 221.1(3) of the Model Penal Code does
not allow for the conviction of both burglary and
the underlying offense the entry was intended to
comunit {American Law Institute, 1980). How-
ever, there is an exception under the Code if the
additional offense is a first- or second-degree
felony. Under more recent expansions of the
definition of burglary several state legislatures
have added the crime of home invasion. Many
of these state statutes define home invasion as
an unauthorized entry of an inhabited dwelling
or structure used in whole or part as a dwelling
with the intent to use force or violence upon
the occupants (Florida Statutes §812.135; Iliinois
Compiled Statutes $12~11; Louisiana Laws $62.8;
Nevada Revised Statutes $205.067). Typically this
behavior was covered in the definition of state
burglary offenses rising to the level of a bur-
glary first degree based on the presence of the
aggravating factors of entry with a weapon, or
the use of force against an occupant and injury
to an occupant. However, due to high-profile
crimes involving unauthorized home entries
across the country, several state legislatures
responded by adding the crime of home invasion
and increasing the sentencing possibilities for
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the offense. One particularly brutal incident in
the Connecticut suburb of Cheshire in which
a father was seriously assaulted, his wife and
two teenage daughters murdered by two career
criminals, led to a nationwide focus on home
invasion crimes and calls for enhanced sentenc-
ing structures (Stuart, 2007). The Connecticut
legislature subsequently enacted General Statute
§53a—100aa, which provides that “(a) A person
is guilty of home invasion when such person
enters or remains unlawfully in a dwelling, while
a person other than a participant in the crime
is actually present in such dwelling, with intent
to commit a crime therein, and, in the course of
committing the offense: (1) Acting either alone
or with one or more persons, such person or
another participant in the crime commits or
attemnpts to commit a felony against the person
of another person other than a participant in the
crime who is actually present in such dwelling,
or (2) such person is armed with explosives or a
deadly weapon or dangerous instrument.”
Criminological studies of burglary in the
United States and elsewhere have focused more
recently on repeat victimization theories as
well as patterns of risk (Johnson, 2008; Short,
D’Orsogna, Brantingham, & Tita, 2009). These
types of studies have explored burglary clusters,
finding a contagion type of link to the incidence
of burglary, as well as using mathematical prob-
ability functions to estimate time patterns for
offense occurrence. Despite the perceived ran-
domness or opportunistic function of the crime,
the data suggests that the incidence of burglary
is increased with victimization within an area.
Factors such as ethnically-homogenous neigh-
borhoods and disparate-styled housing have been
found to have a possible deterrent effect upon
repeat patterns. No matter the cause or pattern
of criminal behavior, burglary remains a fearful
crime for home dwellers and commercial owners,

SEE ALSO: CPTED (Crime prevention through
environmental design); Defensible Space Theory;
Property Crime.
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ABSTRACT

Burglary is a serious criminal law offense indexed in the Federal Bureau of Investigation’s annual crime
reports. The offense of burglary has developed from its roots as a common law trespassory entry of prop-
erty to commit a felony to its modern statutory enactment as a major property crime. Modern burglary
statutes reflect the influence of the American Law Institute’s definition in the Model Penal Code and
atternpts to standardize the definition of a burglary offense. As a criminal offense burglary is unique in
that it is intent to commit another crime upon trespass but the burglary remains a completed criminal
offense even if the intended crime is not completed, The severity of a burglary offense varies among states,
based on the type of building entered, whether committed at night, and whether there are aggravating
factors, such as a weapon. ‘
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Burglary; Common Law; Criminal Law; Law; Property Crime
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